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Cayuga County. Dairy CAFO animal confinement buildings. Huge manure-filled earthen pit to the left is a manure lagoon. 





EXECUTIVE SUMMARY 


Concentrated Animal Feeding Operations (CAFOs) are 
large animal-product production facilities that confine hundreds, 
and sometimes thousands of cattle, dairy cows or pigs, or tens of 
thousands, and sometimes hundreds of thousands, of chickens or 
turkeys, in enormous buildings or feedlots. This report deals prima- 
rily with dairy CAFOs, which are the greatest CAFO problem in 
New York State at the present. It also concentrates on the environ- 
mental and economic concerns raised by CAFOs, and does not deal 
with animal welfare or food quality issues 


To dispose of their waste, dairy CAFOs often store liquid manure in football 
field sized lagoons, to be spread later on nearby fields. As a consequence of 
CAFO operations, we have documented contaminated drinking water supplies 
and water bodies, fish kills, and neighbors suffering from exposure to toxic 
gases across New York State. This report discusses how CAFOs: 


@ Endanger our health; 

@ Drive out responsible family farmers; 
@ Pollute our air; and 

Sd 


Pollute our water. 
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As New York loses more and more small family farms 
every year, CAFOs are taking over our rural landscape. 
In 2003, the New York Agricultural Statistics Service 
reported that New York lost 1,000 small farms; at the 
same time the number of larger farms increased. In 
1994, farms with 200 or more cows represented only 18 
percent of New York dairy farms. By 2003, farms with 
200 or more cows had grown to make up 41 percent of 
New York dairy farms. 


As the size of CAFOs has increased, the land available 
for farmland and the disposal of manure has decreased. 
Between 1997 and 2002, New York lost 127,000 acres of 
farmland, an average of 70 acres per day. This has made 
it increasingly difficult for CAFO agricultural land to 
absorb all of the nutrients from the manure that has been 
spread and sprayed on farms. Manure is being applied at 
disposal rates rather than agronomic rates (consistent 
with current soil nutrient levels and plant needs), or at 
inappropriate times, such as right before or during a rain 
event, causing the manure to run off. In a 3,000 cow 
dairy operation, manure will be produced at approxi- 


mately 115 pounds per animal per day, for a 

total of 345,000 pounds per day, producing over four 
times the amount of excreta produced by a city the 
size of Syracuse. 


CAFOs require a permit from the Department of 
Environmental Conservation to operate in New York 
State. Today there are over 600 permitted factory farms 
in New York, most of which are dairy CAFOs. The pro- 
liferation of these industrial sized operations has impact- 
ed the quality of life, air and water quality in surround- 
ing communities. Agricultural sources of pollution affect 
over 3,000 impaired river and stream miles in New York. 
This pollution is also a top contributor to the impairment 
of lakes and reservoirs, affecting over 300,000 lake acres 
in New York. Dangerous bacteria, pathogens and viruses, 
such as F. coli bacteria and giardia are found in manure, 
which can pose significant risks to drinking water quali- 
ty. Toxic gases, including hydrogen sulfide, ammonia, 
and methane, are commonly released from manure 
lagoons, posing health risks to communities surrounding 
these industrial operations. 


Niagara County. Manure application at disposal rather than agronomic rates. This type of application creates pools of liquid 
manure on the land and runoff into surface water. 





Residents living in towns and villages such as Batavia, 
East Genoa, Aurora, Clymer, Preble, Rushford, Eden, and 
Wilson have had their lives impacted by pollution associ- 
ated with CAFOs. In response to this growing public 
health crisis, many small New York towns and villages 
have taken it upon themselves to draft laws, ordinances, 
and regulations to protect their constituents from possible 
environmental and health problems connected to CAFOs. 
This report documents that, in many cases, New York 
Department of Agriculture and Markets (DAM) has tar- 
geted these towns using threats, intimidation, and 
enforcement of New York’s Right to Farm law to thwart 
any local action. In towns such as Milo, Barrington, 
Galen, Sandy Creek and Varick, their actions have pre- 
vented the passage and implementation of common sense 
regulations, thus undermining our basic democratic rights 
and New York’s proud tradition of home rule. 


Our report also documents that the NY Department of 
Environmental Conservation (DEC) has failed to set 
strong regulations limiting CAFOs, regulations that 
would help to protect our health and precious natural 
resources. There are no clear and enforceable air or 
water permit limits, testing, or required pollution control 
measures. The heart of the DEC’s CAFO permitting pro- 
gram, the Comprehensive Nutrient Management Plan 
(CNMP), is not reviewed or approved by the DEC. 
CNMP’s are not accessible to the public, nor is the gen- 
eral public afforded any opportunities to comment on 
proposed or expanding CAFOs. 


The proliferation of industrial factory farms in New York 
State has lead to growing environmental health problems 
in recent years, from pollution of ground and surface 
waters, noxious air pollution, health problems, and 
reduced quality of life for many rural communities. 
Based on problems documented in this report, we pro- 
vide the following policy recommendations to correct 
this growing public health crisis: 


@ Moratorium on Permitting New CAFOs: There 
should be an immediate moratorium on permitting 
new facilities and /or expanding existing facilities 
until the DEC implements a plan to conform to the 
rules of the Clean Water Act as decided by the 
February 28", 2005 decision of the Second Circuit 
Court of Appeals. 


@ Reform New York’s Right to Farm Law: 
Legislation is urgently needed in New York to reform 
the Right to Farm Law to allow local municipalities 
to pass laws designed to protect public health and 
environment. 


¢ Increased Public Participation and Right to 
Know: Increased public participation should be 
required for a DEC SPDES General Permit and the 
siting and expansion of CAFOs, including public 
comment periods and public hearings, information 
distributed to the community and the media. Official 
permitting documents such as CNMP’s must be made 
public, to enhance the public’s right to know. 


@ Expansion of Funding and Staffing Levels for 
DEC’s CAFO Program: Additional funding needs to 
be appropriated by the State Legislature to expand 
the budget and staffing levels for the DEC’s CAFO 
program, to ensure that industrial farms are in com- 
pliance with applicable regulations and are not 
endangering public health. 


Strengthen the SPDES General Permit for 
CAFOs: The DEC’s SPDES permit should require 
regular soil, air, and water monitoring and reporting, 
review, and public access of CNMPs. The permit 
should also set meaningful and enforceable permit 
limits to control CAFO pollutants such as dangerous 
pathogens, and should prohibit the application of 
manure to land prior to or during precipitation events 
and to frozen or snow-covered ground. 


@ CAFO-Specific Air Regulations: The DEC should 
develop air regulations and permits for CAFOs, 
which should include regular on-site and ambient air 
monitoring and reporting, enforceable air emissions 
permit limits, and an enhanced public participation 
plan for air permitting. 


¢ Promotion of Sustainable Agriculture Systems: 
Subsidies, governmental assistance programs, and 
other resources need to be allotted to encourage inno- 
vation in the development of more sustainable farms 
that are profitable for farmers and protective of the 
local environment, rather than continuing to subsidize 
polluting industrial agriculture. 
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Niagara County. Liquid manure is discharged into a storage lagoon. The use of lagoons risks overflows and leaks that 
pollute ground and surface water and increases the likelihood of toxic emissions. 


FACTORY FARM POLLUTION came to public attention 
in New York State in the early 1990’s after the historic law- 
suit, Concerned Area Residents for the Environment v. 
Southview Farm. Residents filed a lawsuit against a huge 
CAFO in Wyoming County with over 1,400 milking cows 
and 2,000 total cattle. Neighbors were concerned about 
offensive odors, the risk to groundwater and surface water 
from storing manure in a four-acre lagoon, and the water 
pollution associated with the spreading and spraying of 
manure at disposal rather than agronomic rates. The lawsuit 
was a success; the court ruled that the spreading of manure 
and subsequent runoff and discharges of manure to surface 
water are a point source in accordance with the Clean 
Water Act and not subject to agricultural exemption. The 
decision brought much needed attention to the lack of envi- 
ronmental oversight and the regulation of industrial farms 


ENVIRONMENTAL HEALTH IMPACTS OF FACTORY FARMS 


“Yes, I understand I live in 
the country. I was brought 
up on a farm in the coun- 
try. Yes, I understand that 
there are animal and other 
organic odors produced in 
the country. These odors 
are not pleasant. But I can 
remember when, not too 
many years ago, salmon 
ran up the creek. Now the 
fish and game refuse to 
even stock here.” 


Kenneth Hoffman, resident of 
Wilson, NY.* 


in New York State.’ In 2005, in Waterkeeper Alliance vs. EPA, the U.S. Court of 
Appeals found that the EPA permitting rules illegally allowed permitting authorities 


to issue permits without allowing the public to review the terms of CAFO nutrient 


management plans to manage and limit pollution.’ This ruling may possibly invali- 


date the Department of Conservation CAFO permits. 


Factory Farms Pollute the Water 


Factory farms are a significant source of water pollution 
due to the over-application of manure; inappropriate spray- 
ing and spreading of manure; and the leaching, spills, or 
leaks from manure storage and transport. A study by the 
Clean Water Network found that over a period of three 
years, there were 1,000 chemical spills, and 200 manure- 
related fish kills that resulted in the death of 13 million 
fish, at factory farms in ten states.* 


Manure can contaminate groundwater and surface water 
with nitrogen in the form of nitrates and other nutrients 
such as phosphorous.’ Elevated nitrates in drinking water 
can cause blue baby syndrome, which harms infants by 
reducing the oxygen carried in blood.® A study conduct- 
ed in North Carolina found that groundwater nitrate lev- 
els below fields sprayed with liquid manure were five 
times greater than the human health standard of 10 mg/L 
nitrate-nitrogen. In long-term sprayfields, the rates have 
been as high as thirteen times the human health standard 
for nitrates.’ An abundance of nitrogen and phosphorus 
in a water body can also speed the natural process of 
eutrophication, by which a water body becomes loaded 
with nutrients to the point where it can no longer sustain 
plant and animal life. Phosphorus is often the limiting 
nutrient for algal growth; excess can cause an algal 
bloom. The algae will grow rapidly, blocking sunlight 
from reaching submerged vegetation. Both the sub- 
merged vegetation and the algae will die, starting a fren- 
zy of microbial decomposition. The bacteria responsible 
for the decomposition require oxygen and will greatly 
decrease the levels of dissolved oxygen in the water, 
causing massive fish kills.* 


Dangerous bacteria and other pathogens can remain in 
surface waters near CAFO lagoon spills for a full two 
months.’ Cryptosporidium, giardia, and viruses are also 
found in manure.'® One North Carolina study found high 
counts of fecal coliform, bacterial indicators of fecal 
pathogens, in a water body up to 61 days after a 

lagoon spill.” 


Factory Farms Pollute the Air 


Neighbors of CAFOs often complain of odors and toxic 
gases, which can contain as many as 470 separate chem- 
ical substances."? A survey of New York dairy farms, 
conducted by Cornell University, revealed that manure 
odors, road spills, and water pollution were the top com- 
plaints farmers received from neighbors and officials." 
A study published in Environmental Health Perspectives 
Journal found manure lagoons emit toxic airborne chem- 
icals, that can result in human health problems through 
inflammatory, immunologic, irritant, neurochemical, and 
psychophysiologic mechanisms.”° 


One common gas emitted from factory farms is hydro- 
gen sulfide, which can cause eye, nose, and throat irrita- 
tion, diarrhea, hoarseness, sore throat, cough, chest 
tightness, nasal congestion, heart palpitations, shortness 
of breath, stress, mood alterations, sudden fatigue, 
headaches, nausea, sudden loss of consciousness, comas, 
seizures, and even death.’ One study by the Minnesota 
Department of Health found levels of hydrogen sulfide 
emanating from a CAFO manure lagoon posed a poten- 
tial threat to human health. After two years of testing the 
facility, the state found hydrogen sulfide levels far 
exceeding the state standard; 53 times in 1998 and 271 
times in 1999 and 2000." 


Dangerous Pathogens Transmitted to Humans from Animal Manure” 


Pathogen Disease 


= : : Colibaciliosis, coliform 
Escherichia coli (E. coli) A io 
mastitismetritis 


Salmonella spp. Salmonellosis 


Cryptosporidium parvum Cryptosporidiosis 


Giardia lamblia Giardiasis 


Symptoms 
Diarrhea, abdominal gas 


Abdominal pain, diarrhea, nausea, chills, 
fever, headache 


Diarrhea, weakness, abdominal cramping 


Diarrhea, abdominal pain, abdominal gas, 
nausea, vomiting, headache, fever 


Toxic Gases Released from Manure at CAFOs”® 


Health Impacts 


Irritation to eyes and nose, 
asphyxiation at high levels 


Drowsiness headache, asphyxi- 


Environmental Impacts 


Contributes to acid rain when 
oxidized 


Manure Gas Odor 
Ammonia Pungent 
Carbon dioxide None 


Headache, dizziness, 
nausea; loss of 
consciousness; death 


Hydrogen Sulfide Rotten Eggs 


Methane None 


Neighbors of Factory Farms Suffer From 
Health Problems 


Residents living near large factory farms often complain 
of strong odors and associated health problems. One sur- 
vey found residents living near a large CAFO reported 
much higher incidents of respiratory problems than 
those recorded in neighborhoods of farms where no live- 
stock was raised. Another study found behavioral 
changes in individuals living near factory farms.” A 
study in Iowa found that neighbors living within a two- 
mile radius of a large hog CAFO reported respiratory 
problems similar to those of workers on factory farms, 
including bronchitis, hyperactive airways, coughing, 
shortness of breath, wheezing, chest tightness, nausea, 
weakness, dizziness, and fainting.” 


Factory Farms Attract Swarms of Flies 


Many neighbors of industrial farms complain about the 
frequent swarms of flies attracted to the huge manure 
lagoons and spreading activities. For example, the town 
of Naples declared a public health risk after a farmer 
spread 200 tons of chicken manure on a 20-acre field 
and millions of flies hatched and invaded homes in the 
summer of 2000. The factory farm, Adams Henhouse, 
contains approximately 105,000 laying hens, producing 
hundreds of thousands of tons of manure in a single 
year. Neighbors fled their homes and sought refuge with 
friends and family as millions of flies descended on the 
small community. A number of residents grabbed hoses 
and had to spray down their doors just to get in the 
house as dead flies piled around nearby homes. 
Neighbors also complained of the noxious odors that 
forced at least one family to remain in their home for 


ation at high levels 


Headache, asphyxiation 


Greenhouse gas 


Highly flammable; 
when oxidized to sulfur con- 
tributes to acid rain 


Greenhouse gas; explosive 


weeks. Another neighboring family became ill and could 
no longer drink their well water, which was contaminat- 
ed with E. coli bacteria.” 


In another case, in 
1995, neighbors sued 
Wegmans egg farm in 
Wolcott, N.Y. complain- 
ing about “clouds of 
flies, along with intense 


“It got to be pretty much 
impossible to have a cook- 
out outside. If you left your 


odors, aerial pesticide 
spraying and water 
pollution from 
manure runoff?” 


door open or the window on 
your car, you’d come back 
and there would be hun- 
dreds of flies in there. It 


really impacts your enjoy- 
ment of your home,” said 
Corey Hogan, who lives 
near New York’s second 
largest egg farm, which 
houses 550,000 chickens.” 


Conclusion 


CAFO neighbors in New 
York and other commu- 
nities across the country 
report water contamina- 
tion, toxic air and health 
problems. These reports 
suggest that CAFOs are 
a failed agricultural model that externalizes pollution 
costs to the environment and local communities. Many 
CAFOs are heavily subsidized by state and federal tax- 
payer money. In fact, since 1991, subsidies for the coun- 
tries’ largest farms have nearly tripled, while small fami- 
ly farms have not received subsidy increases.” This cycle 
helps support “cheap food”—food that appears cheap to 
consumers but in reality incorporates myriad hidden 
costs. These hidden costs include taxpayer money, envi- 
ronmental degradation, and threats to 

human health. 


PROFILE 


Family Forced to Move Away From New York’s 
Largest Dairy Factory Farm 






began to expand. 


Unlined Lagoons Storing Enormous Quantities 
of Waste 


Willet Dairy, in Locke N.Y., is an industrial size agricul- 
tural business with approximately 7,500 cattle and 
calves.” They store the manure in at least six storage pits, 
two of which are located a few hundred feet from the 
Mather’s home. Waste from the lagoons is pumped out 
and sprayed onto fields adjacent to the Mather’s home.” 
Neighbors such as Karen Strecker have documented 
Willet employees spreading manure on numerous snow- 
covered winter days, when it is not possible for crops to 
grow and agronomically take up the nutrients, a practice 
which may lead to significant water pollution when the 
snow melts.” Working outside or sleeping inside has 
become almost impossible for Connie and her family due 
to the year-round spraying of liquid manure.* 


Health Concerns Force Connie and Her 
Family to Move 

The Mathers have become ill on numerous occasions 
when working or playing outside their home. They have 
complained of headaches, nausea, and even ulcers on 


Connie and Scott Mather live in a small Finger Lakes town near the 








largest dairy CAFO in New York.” When the Mathers moved to East Genoa in 
1989, they purchased ten acres of property, hoping to find a clean, safe envi- 
ronment in which to raise their son Sam and start a small organic and low 


yield crop farm.” Their dreams were shattered after the neighboring CAFO 






their mouths and nasal passages. The air often stinks like 


rotten eggs and ammonia on the Mather property.*! 
Connie and Scott’s son has suffered health problems, 
possibly due to exposure from the farm’s wastes.” 


Groundwater contamination is a major concern for 
Connie and her neighbors, many of whom rely on well 
water for their drinking water source. In Genoa, E. coli 
and coliform have been found in several wells,* forcing 
the Mathers and a number of other neighbors to drink 
expensive bottled water. 


Dr. Kaye Kilburn, an expert on hydrogen sulfide toxici- 
ty, advised the Mathers to move out of their home due to 
the growing health problems they believe are caused by 
the factory farm. They are now staying at a friend’s 
house and regularly travel back to their home to manage 
their property.* 


Willet Fined $15,000 for Thousands of Gallons 
of Spilled Liquid Manure 
After many years of complaints, on November 25, 2002, 


the New York State Department of Environmental 
Conservation (DEC), the state’s environmental protec- 
tion and regulatory agency, fined Willet Dairy $15,000 
after a major liquid manure spill into a tributary to 
Salmon Creek. An above-ground pipe connecting two of 
Willett’s storage pits broke, discharging liquid manure 
for almost three hours. The pump is capable of pumping 
5,400 gallons of water per hour.** Willet signed a consent 
order which read, “On or about March 8, 2001, thou- 
sands of gallons of liquid manure was discharged from a 
manure lagoon at the facility into a tributary to Salmon 
Creek, causing the confirmed deaths of two fish and 
causing extreme turbidity, the addition of solids, the dep- 
osition of sludge on the stream bed, and the introduction 
of other deleterious substances in the stream.” In the 
consent order, Willet Dairy agreed to install valves on all 
manure pumps to prevent future spills, eliminate unsu- 
pervised manure pumping during non-daylight hours, 
conduct frequent inspections of all manure pumps, and 
add berms around all lagoon manure pumps.” According 
to the DEC, Willet Dairy complied with the terms of the 
consent order.”’ 


Neighbors File Lawsuit against Willet 


Connie Mather has joined a number of her neighbors in 
filing a lawsuit in Federal District Court against Willet 


Cayuga County. Manure runoff into a stream. 


Dairy in response to 
growing health prob- 
lems, toxic odors, and 
water pollution.** She 
and her husband have 
also filed a separate 
lawsuit against Willet, 
alleging Willet is 
responsible for their 
son’s health problems.” 
Both lawsuits argue that 
Willet’s operations have 
contaminated local 
water bodies, ground- 
water, soil, and air.” 


Willet Dairy received 
over $700,000 in feder- 
al subsidies between 
1995 and 2003. They 
continue to have signif- 
icant environmental 
health concerns raised 
by neighbors. 
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“The roads get wet with 
liquid manure, it dries and 
with the heavy traffic, 
becomes a fine dust that 
enters our home, our barn, 
our cars, and our lungs. 
Mowing the lawn, tending to 
our few animals or trying to 
garden is usually a ‘noxious 
affair’, after which we are 
sometimes sick with respira- 
tory illnesses, headaches, 
and even dizziness and nau- 
sea. Swarming flies are also 
in abundance where we 
live. Even if the smell doesn’t 
get us if we try to BBQ, the 
flies will swarm our food on 
a really busy spreading day. 
This type of excessive 
swarming is being sighted 
all around rural America 
where CAFOs proliferate” 
said Connie Mather. 





“A lot of small farmers are 
gone. In the last five years, 
we've probably lost close to 
70 dairy farms in Niagara 
County. The larger opera- 
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“THE EXPANSION OF INDUSTRIAL FARMING IN NY 


Agriculture is a $3 billion industry in NY; 
over 36,000 farms" make up 25 percent of New York’s 
total land mass.” Of these 36,000 farms, there are 
approximately 650 industrial CAFOs, approximately 
including 135 large and 480 medium CAFOs.” Over the 
years, many small-scale farmers have been forced out of 
business due to declining prices, making the industrial 
factory farm model more palatable for struggling farm- 
ers. Every year, New 
York loses more and 
more small farms. In 
2003, the New York 
Agricultural Statistics 
Service reported New 
York lost 1,000 small 
farms; at the same time 


tions took over and the 


smaller ones just couldn't 


compete,” says John 


Minnick, a neighbor of a 


3,000 head CAFO in 
Niagara County.* 


the number of larger 
farms increased.“ 


As many farms are 
expanding and storing 
more animals and 


manure on-site, the 

land available for agri- 

culture is quickly 
diminishing due to development. Between 1997 and 
2002, NY lost 127,000 acres of farmland, an average of 
70 acres per day.” This has made it increasingly difficult 
for agricultural land to absorb all of the nutrients from 
manure spread and sprayed on farms. Consequently, 
manure is being applied at disposal rates rather than 
agronomic rates, or at inappropriate times, such as right 
before or during a rain event, causing the manure to run 
off the land. 


In a related problem, excess application of manure 
ensures continuing excess nitrogen and phosphorous 
contamination of New York’s State’s waters. Additionally, 
confined animals are regularly injected with antibiotics, 
which also become part of the animal’s waste and conse- 
quently, part of the environment. (Agricultural overuse 
of antibiotics is a major cause of antibacterial resist- 
ance.)* 


The amount of waste produced is staggering. In a 3,000 
cow dairy operation, manure will be produced at approx- 
imately 115 pounds per day for a total 345,000 pounds 
per day or producing over four and a half times the 
amount of excreta produced by a city the size of 
Syracuse.” When you consider the regulations placed on 
the treatment of human sewage, the extreme problems 


Number of Cattle and Calves Farms 





Farms with 500 


to 999 224 farms 277 farms 
one 75 farms 123 farms 
Sec esnune 5 farms 10 farms 
Farms with ee aye 


5,000 or more 


Source: Annual Bulletin 2003-2004 NY Agricultural Statistics Service, 
US Department of Agriculture. 





with CAFO sewage, which receives minimal treatment, 
become apparent. 


Number of Dairy Cows on Industrial Farms 
Increase 


Dairy products are the number one agricultural com- 
modities in NY, accounting for 49 percent of all agricul- 
tural income,” making NY the third largest dairy pro- 
ducer in the United States.” In recent years, dairy farms 
have increased the number of cows in herds, gravitating 
towards the factory farm model. In 1994, there were 
2,400 farms with one to 29 milk cows in each herd. 

By 2003, there were only 1,400 farms with one to 29 
milk cows. In 1994, there were 400 farms with 200 or 
more cows and by 2003, less than ten years later, there 
were 600 farms with 200 or more dairy cows. In 1994, 
farms with 200 or more cows represented only 18 per- 
cent of NY dairy farms. By 2003, farms with 200 or 
more cows had grown to make up 41 percent of 

NY dairy farms.” 


Number of Cattle and Calves on Industrial 
Farms Increase 


As the number of cattle and calf farms with smaller herd 
sizes are decreasing, the numbers of farms with larger 
herd sizes are increasing. In 1994, there were over 
10,000 farms with cattle and calves in herds of less than 
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Source: United States Department of Agriculture 2002 Census. 


50. By 2003, there were only 8,200 farms with cattle 
and calves in herds of less than 50. In 1994, farms with 
500 or more cattle and calves represented 12 percent of 
the total farms with cattle and calves, increasing to 28 
percent by 2003.” 


Conclusion 


More and more farmers are being forced out of 
business and into bankruptcy, or tempted to expand 
their facilities and start CAFO operations, making 
CAFO pollution an increasing environmental and health 
concern in rural communities around the state. As agri- 
cultural operations are expanding, the storage and dis- 
posal of greater and greater quantities of manure has 
threatened our rural environment. 
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FACTORY FARMS POLLUTE NEW YORK STREAMS, ‘RIVERS, L3 RES: 


AND GROUNDWATER 


Agricultural sources of pollution, such as fac- 
tory farms, affect the quality of over 3,000 impaired 
river and stream miles in New York. This pollution is 
also a top contributor to the impairment of lakes and 
reservoirs, affecting over 300,000 lake acres in New 
York.* Farming activities are also considered a major 
source of groundwater contamination in NY. 
Approximately six million people, or about one-third of 
all New York State residents use groundwater as a source 
of their drinking water. According to the DEC, there is 
an increasing concern that microbial contamination 
(such as E. coli bacteria) caused by factory farms is 
impacting drinking water supplies.” Included below is a 
brief summary of a number of communities whose 
drinking water supplies, groundwater, and/or local sur- 
face water bodies may have been or were contaminated 
by factory farm pollution. 


Over Forty-five Drinking Water Wells 
Contaminated by Manure Spreading 


In February 2001, residents living in a housing develop- 
ment near Batavia, NY discovered their wells were con- 
taminated with high levels of E. coli bacteria, after the 
Offhaus Dairy CAFO spread thousands of gallons of 
manure.” According to John C. Fountain, an expert in 
contaminant hydrogeology, “the manure spreading was 
the source of the widespread groundwater and well water 
contamination in the Bennett Heights area in early 
2001.°°* This farm is a large CAFO with approximately 
800 cows. Offhaus Farms dumped 107 loads of liquid 
manure on fields, totaling 426,000 gallons over the 
course of a month. Soon after, area residents living in 
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the housing development noticed discoloration and odors 
in their water, and complained to the Genesee County 
Health Department about illnesses they were experienc- 
ing, such as chronic diarrhea, vomiting, and nausea, 
especially among children and the elderly. In light of the 
massive groundwater contamination and health problems 
experienced by neighbors, the CAFO owner stopped 
spreading the manure at the request of the DEC. 
Sampling conducted by the Department of Health 
revealed high levels of E. coli and nitrate contamination 
in 49 drinking water wells.*’ Residents were forced to 
purchase bottled water to avoid exposure to dangerous 
contaminants. 


In response to this significant groundwater contamina- 
tion, New York Attorney General Elliot Spitzer filed a 
lawsuit against Offhaus Farms, demanding that the 
CAFO owner provide a safe water supply to those affect- 
ed and potentially affected, study the hydrogeology of 
any field it plans to spread manure on, clean up the 
groundwater contamination, and pay fines. The lawsuit 
resulted in a settlement under which Offhaus Farms paid 
$36,000 to New York State for the violations, and a resti- 
tution fund was set up for residents affected by the water 
contamination.” 


While the CAFO owner only had to only pay $36,000 
for the violations, New York State taxpayers spent 
$210,000 to add the residential area to the countywide 
water-supply system.” Residents were without potable 
drinking water for almost ten months, and were forced to 
purchase their water from local grocery stores and/or 
obtain it from friends and relatives in the interim. 


Drinking Water Contaminated with E. coli in 
Small Finger Lakes Town 


In June of 2002, a resident of Aurora, NY, learned that 
her drinking well was contaminated with E. coli and col- 
iform bacteria at levels violating New York State drink- 
ing water standards. This house was across the street 
from a field spread with CAFO manure, a likely source 
of the Z. coli and coliform contamination.” There are 
two factory farms in this community.° The CAFO was 
considered in compliance with its permit and no 
enforcement action was taken even though the CAFO 
had most likely contaminated this drinking well. DEC 
Region 7 Director, Kenneth P. Lynch, said, “It has been 
determined that this spreading was in compliance with 
the Aurora Dairy’s CAFO permit, however a more con- 
servative and prudent application of the manure may be 
required in light of the impact incurred by Ms. Ryan’s 
well. While no conclusive determination has been made 
about the source of the bacteria in the well, the elimina- 
tion of the manure as a possible source seems appropri- 
ate.” Among other suggestions, the Cayuga County 
Health and Human Services Department recommended 
drinking only bottled water. 


Other residents’ water wells also tested positive for E. 
coli bacteria and coliform contamination, after commu- 
nity members suffered from digestive ailments.® ° The 
Cayuga County Department of Health tested wells in the 
community for coliform bacteria, and nitrates,” which 
found £. coli contamination in nine percent of tested 
homes, and coliform bacteria in 49 percent of tested 
wells. Some of the town residents believe the contamina- 
tion is from the spreading of manure in the area.® 


Three-Year Old Child and Elderly Man Die 
after Water Well Contaminated by Cow 
Manure at County Fair 


What started as a joyous County Fair ended as a public 
health crisis when rainwater washed cow manure from a 
cattle exhibit into a drinking water well at the 
Washington County Fair in August 1999, contaminating 
the well with high levels of E. coli bacteria, NY’s largest 
E. coli outbreak ever.” Over 60 people were hospital- 
ized by the outbreak and over 1,000 people, many of 
them children, were sickened by the bacteria and suf- 
fered from stomach cramps, diarrhea, nausea, and vomit- 


ing. A three-year old girl and 79-year old man died. 
Unfortunately, the contamination didn’t stop with the 
fair. Months later a nearby village discovered similar E. 
coli contamination, believed to be from the same 
manure. Officials in Greenwich, NY declared a state of 
emergency and advised residents to use purified water or 
boil their tap water. While a factory farm did not cause 
this E. coli break out, it demonstrates the risks from 
manure contamination.” 


Town of Clymer’s Water Contaminated with High 
Levels of Nitrates 

In January, 2005, the Chautauqua County Health 
Department and Clymer town officials warned residents 
that levels of nitrates in the community were elevated, 
and advised infants and pregnant women to obtain their 
drinking water from another source. Nitrates from 
manure were identified as a common source of water 
pollution.” Speaking at a Chautauqua County Human 
Service Committee meeting on August 18, 2004, 
Edward Miner, Commissioner of the Chautauqua County 
Health Department, said, “we also do well water testing 
and ground well testing particularly where nitrate levels 
are very high, such as for example the Clymer area 
where there is a tremendous amount of animal waste 
runoff into very shallow wells or surface wells.’” There 
are four CAFOs in the town of Clymer, with over 1,810 
animals”, which may be contributing to the contamina- 
tion. 


Groundwater Contamination in a Sole Source 
Aquifer 


Nitrate levels in Preble, NY have risen above water stan- 
dards in public and private water systems in recent years 
in some locations, according to the Cortland County 
Department of Health. Some town residents believe a 
significant source of the contamination is from manure 
spreading. In 2000 in the neighboring town of Homer, 
residents opposed the siting of a large 800 head dairy 
CAFO.” Today there are six CAFOs with over 2,300 
cows in Homer and three CAFOs with over 900 cows in 
Preble.” The drinking water supply, the Cortland- 
Homer-Preble Aquifer System, is designated as a sole 
source aquifer, or in other words the only drinking water 
source for the area. According to the EPA, this water 
supply is highly vulnerable to contamination, due to high 
soil permeability and shallow depth to groundwater. 
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Cayuga County. Dairy CAFO animal confinement buildings. 


Beaches Closed Due to Manure 
Contamination 


Numerous beaches around the state, particularly in 
Western and Central New York, have been closed in 
recent years due to high bacteria counts, possibly caused 
by factory farm pollution. Swimmers may be at risk for 
swimming in contaminated waters. For example, a young 
child contracted £. coli bacteria from swimming in a 
Chautauqua county creek. Samples obtained by the 
Chautauqua County Health Department revealed signifi- 
cant levels of coliform, which may have been due to the 
spreading of manure.” In August of 2004, officials from 
the Niagara County Health Department blamed “heavy 
rain washes over farmland where manure has been 
spread” for unsafe bacterial contamination at a beach on 
Lake Ontario, forcing the closure of the beach for six 
days. Contamination levels were nearly six times higher 
than state standards.” 


In Cayuga County, beaches on Owasco Lake in Cayuga 
County were closed due to high levels of coliform con- 
tamination, which may be caused by the spreading of 
manure.” Many farms have expanded in Cayuga County 
in recent years. In the 1980’s, the DEC fined a CAFO 
owner for draining a manure lagoon into a stream that 
feeds into Owasco Lake. The farmer was ordered to 
empty the lagoon. However six years later, it continued 
to operate and was again found to be leaking into 

the watershed.” 


Manure Spills Can Kill Fish 

Manure that runs off farms or is dumped into streams, 
rivers, and lakes is notorious for killing fish. According 
to the DEC, manure from CAFOs is among the common 
pollutants responsible for fish kills in New York. 
Between 1984 and 2000, agricultural activities were 
cited as the suspected source for 17 percent of reported 
fish kills in New York.® For example, in April of 1999, 
as much as 100,000 gallons of manure spilled into a 
local creek killing trout and contaminating a drinking 
water supply in Rushford, NY. One resident’s drinking 
water ran brown and smelled like cow manure, and a 
small trout stream became polluted after liquid manure 
from a nearby CAFO was sprayed on a field and ran off 
the field and into a stream tributary and a nearby lake." 
According to the DEC, the “largest pollution-caused fish 
kill in 2003 occurred in Twelve Mile Creek in Wilson 
N.Y. and killed an estimated 1,500+ fish. The cause was 
leachate from a bunker silo at the Danielwicz farm.” 
The Danielwicz CAFO was also responsible for a small- 
er fish kill in 2001. 


Towns Spending Taxpayer Funding in 
Response to Water Contamination 

Many towns in New York are increasingly setting up 
public water supplies in response to groundwater con- 
tamination, costing New York taxpayers millions of dol- 
lars. In Oswego County, the town of Volney set up a $5 
million water district after residents petitioned the Town 
Board for municipal water. A study by the Oswego 
County Public Health Department documented the pres- 
ence of £. coli bacteria in some residential wells.” Other 
towns such as Van Etten, Westerlo, Salem, Urbana, 
Perrysburg, Brownville, Wanakena, Ellisburg, and Scriba 
have set up municipal water systems to serve areas with 
contaminated drinking water wells containing contami- 
nants such as E. coli bacteria, which may be due to 
CAFO operations.® 


Conclusion 

Water pollution from the inappropriate spreading of 
manure and manure spills at factory farms has become a 
problem in rural communities throughout the state. 
Manure runoff has led to the contamination of drinking 
water supplies E. coli bacteria and nitrates, fish kills, and 
health problems. Protective regulations are urgently need- 
ed to ensure that our most precious resource, the water we 
all depend on, is preserved for future generations. 


PROFILE 


WESTERN NEW YORK RESIDENT SUFFERS FROM TOXIC GASES AT 


EXPANDING INDUSTRIAL CAFO 





Toxic Gases and Bad Air Days 


The toxic gases and odors emanating from the industrial 
farm have made life miserable for Gregg. According to 
the DEC, the farm is permitted for up to 699 dairy cows 
on a single acre.** The odors have turned Gregg into a 
prisoner in his own home. He often has difficulty breath- 
ing, sleeping, and sometimes develops harsh headaches. 
Gregg has been keeping a calendar of the bad air days in 
recent months. From January 20 to February 5, 2005, 
Gregg documented nasty odors every single day. He was 
often unable to stand outside his home, and has been 
forced to seek refuge from the odors at a relative’s home. 
In March 2005, Gregg counted 15 really bad air days 
and in April 2005, there were 22 bad air days.* 


Community Concerns and Groundwater 
Contamination 


The Church Street Farms CAFO is situated near the cen- 
ter of Eden, close to a playground, restaurants, town hall, 
and residential housing.*’ Many Eden residents obtain 
their drinking water from wells, some of which have 
become contaminated in recent years from coliform bac- 
teria including £. coli bacteria, which may be 


Since Gregg Kaczmarczyk moved 
to Eden, NY in July of 2004, his life has been turned upside down 


due to manure pollution 
from area CAFOs. The 
Buffalo News analyzed 
testing conducted by the 
Erie County Department 
of Health from 1996 to 
2001. They found 40% 
of the 118 Eden homes 
tested were contaminat- 
ed with coliform, and 
7% were contaminated 
with E. coli bacteria.* 
As Eden grows, and as 
the Church Street Farms 
CAFO continues to 
expand, community con- 
cerns are likely to 
increase. Increased con- 
tamination problems 
may occur after a pro- 
posed residential devel- 
opment is constructed 
next to the CAFO.” 


by the stench from a neighboring dairy CAFO. Soon after Gregg 
moved into the house, the CAFO, located across the street, built a 


new open-air steel barn and added a significant number of cows.™ 


“The amount of cows on this 
small area of land and the 
resulting air pollution is over- 
whelming. It actually pene- 
trates the walls of my house, 
even in winter. These are not 
mere nuisance odors but 
toxic gases such as ammonia 
and hydrogen sulfide. These 
toxic gases are a major 
health concern and can pro- 
duce numerous respiratory 
problems. In my case they 
produce severe headaches. It 
tears me apart. I can’t even 
breathe. They are making 
me ill in my own house,” said 
Gregg Kaczmarczyk, who 
was no stranger to air pollu- 
tion during his work at some 
of New York’s dirtiest coal- 
fired power plants. 


DEPARTMENT OF AGRICULTURE AND MARKETS UNDERMINING 


DEMOCRACY ACROSS THE STATE 


In the absence of effective regulation of 
polluting factory farms, many upstate towns and villages 
have taken it upon themselves to pass local laws and 
ordinances to safeguard their health and environment 
from industrial factory farms. Instead of supporting 
these communities, the New York Department of 
Agriculture and Markets has opposed these efforts, 
thereby thwarting local action. In many cases, the 
agency uses its interpretation of New York State’s Right 
to Farm Law as a basis for alleging that local legislation 
“unreasonably” restricts farm operations. Created in 
1971 to protect agricultural lands in jeopardy of being 
lost to sprawl, this law has been used in recent years to 
protect and promote the expansion of industrial farms in 


“Small towns across the 
Finger Lakes Region have 
been bullied by Albany, the 
Department of Agriculture 
and Markets, and the New 
York State Farm Bureau to 
allow these livestock facto- 
ries to enter into their com- 
munities and cause havoc. 
We are not against farm- 
ing. Farming has been a 
way of life in this wonderful 
area for 300 years or more. 
Factory farming is a far cry 
from the traditional way of 
farming,” said John 
Ellwood, a supporter of the 
CAFO moratorium in Galen, 
NY.'* 


upstate New York. The 
law prevents local gov- 
ernments from passing 
local “anti-farming” 
ordinances in 
Agricultural districts. 
The agricultural dis- 
tricts contain approxi- 
mately 21,500 farms 
and cover 8.6 million 
acres or about 30 per- 
cent of the State’s total 
land area.” The follow- 
ing townships have 
attempted to protect 
their health, air, and 
water quality from the 
siting and expansion of 
industrial farms. 


Department of Agriculture and Markets 
Overrules Milo Law 

In April of 2002, the town of Milo adopted a law setting 
standards for manure spreading and proximity of such 
operations to residences and water supplies. In response 
to the town’s actions, the Commissioner of Department of 
Agriculture and Markets, Nathan L. Rudgers, served an 
order and threatened a lawsuit against the town of Milo 
for their efforts to restrict CAFOs. In the letter, Milo was 
ordered to comply with the law, which “prohibits local 
governments from enacting or administering local laws 
that would unreasonably restrict farm operations located 
within an agricultural district unless it can be shown that 
the public health or safety is threatened.” In his order, 
Rudgers said he does not believe the town has demon- 
strated a public health or safety threat to warrant such 
restrictions. The town had either 30 days to comply with 
the order or file an Article 78 lawsuit challenging the 
state’s rule.*'” The order came in response to not only the 
town of Milo’s actions, but a complaint from Farm 
Bureau officials acting on behalf of a Yates County 
CAFO operator. Town officials were surprised by 
Rudger’s order after the town board had involved local 
farmers, residents, and officials from the state depart- 
ment’s Division of Agricultural Protection and 
Development Services in the decision-making process 
which lead to the local law.”? The Milo Town Board, fear- 
ing a lawsuit from the state, quickly halted enforcement 
of the law and decided not to fight the state DAM.” 


Barrington Intimidated by Agriculture and 
Markets 
On September 18, 2002, the town of Barrington held a 


hearing to consider a local law regulating CAFOs in this 
small Finger Lakes town. The law would have required 
CAFOs to obtain an operations permit and take steps to 
protect drinking water supplies by testing water wells 
and requiring a 1,000 foot setback from a source of pub- 
lic drinking water. Speaking at the hearing, Fred 
DeWick, President of the Yates County Farm Bureau 
warned the town that they could face a lawsuit, as DAM 
had spelled out in their notice to the nearby town of 
Milo. DeWick claimed that Milo had failed to establish a 
public health threat and urged the Barrington board to 
abandon its proposed CAFO law for the same reason. 
The Barrington CAFO Committee Chairperson, Henry 
Pfendt, who spent a year in monthly meetings devising 
the regulations, replied there are significant health 
threats posed by CAFOs and submitted an inch-thick 
folder of studies and articles documenting these con- 
cerns.” *° The town, unable to afford to defend itself 
against the NY Department of Agriculture and Markets 
in a lawsuit, dropped the proposed legislation and never 
brought it up for a vote.” 


Town of Varick Intimidated by Department of 
Agriculture and Markets 

The town of Varick in Seneca County adopted a 
moratorium on new livestock operations in 1999 in 
response to expansion by a contract farm linked to 
Keystone Mills. This moratorium was extended for six 


months during the summer of 2001. On June 19, 2001 
DAM issued a “Determination and Order” notifying the 
town they were in violation of NY’s Right to Farm Law 
and directed the town to obey the law by lifting the 
moratorium and issuing permits for CAFOs.” The town, 
fearing a lawsuit, lifted the moratorium under pressure 
from the state agency. 


Galen Pressured to Back Off on CAFOs 
Moratorium 

In September of 2004, the Galen Town Board adopted a 
moratorium on CAFOs to give the Town Board time to 
study the impact of a proposed 2,000 hog CAFO.’ A 
number of town residents supported the moratorium for 
fear of contamination of drinking water wells." The 
moratorium may not be renewed in 2005, due to intense 
pressure from DAM and Farm Bureau. In response 

to community pressure and opposition, the owner of the 
proposed CAFO sold the property and abandoned 

the proposal.'” 


Town of Gorham Amends Comprehensive 
Plan to Address Odors from CAFOs 

In 2001, the town of Gorham’s planning board voted 
unanimously to support a local law to set up zones 
requiring CAFOs to reduce odors as part of their manure 
management plan. This proposed law came in response 
to campers, who, sickened by air pollution from manure 


Farmers Shielded from Private Nuisance Lawsuits 


The Agricultural Districts Law 
includes what is known as “sound 
agricultural practice opinions”. 
Anyone can petition the commission- 
er of DAM for a “sound agricultural 
practice” ruling, an opinion on 
whether or not the facility is consid- 
ered “sound”.'” Once a farm is ruled 
to use so-called sound agricultural 
practices, it is shielded from private 
nuisance lawsuits. CAFOs granted 
“sound agricultural practice” status 
are protected from lawsuits filed by 
neighbors claiming the industrial 
farm has negatively impacted their 


quality of life. According to Stanley 
Telega from Cornell University’s 
PRO-DAIRY program, “‘it’s like tak- 
ing a slice from the rights of your 
neighbor and giving them to you.” 

In Vermont and Iowa, recent court 
rulings have found such right-to-farm 
laws went too far in taking away the 
rights from neighbors. Although 
NY’s right to farm law does not pro- 
tect immediate CAFO neighbors, 
CAFO operators can be held liable 
for public nuisance if the farm 
impacts many members of a commu- 
nity.'' From 1993-2003, 13 of 108 


sound agricultural practice decisions 
were made in response to complaints 
related to manure.'” As of 1998, 
DAM issued 16 formal “sound agri- 
cultural practice” opinions, five of 
which were related to manure man- 
agement concerns. Of those 16 cases, 
most were determined to be sound.'® 
Sound agricultural practice rulings 
are being used to defend CAFO 
operators from liabilities associated 
with storing and releasing large 
quantities of animal waste. 


gases, ended up in the hospital for breathing difficul- 
ties.'” In response to the planning board’s recommenda- 
tion, in a 3-2 vote, the Town of Gorham amended its 
comprehensive plan recommending among other things 


“Quality of life, health, 
and property values in 
established residential 
areas need to be protected 
from continuous, pervasive 
odors arising from the stor- 
age and land application 
of agricultural waste.” 
Amendment to Town of 
Gorham’s Comprehensive 
Plan.’ 


that Certified 
Agricultural 
Environmental 
Management Planners 
address odor control 
in the preparation of 
Agricultural Waste 
Management Plans for 
CAFOs in established 
densely developed res- 
idential areas. The 
town resolved that 
there should be site 


plan preparation and 

review of agricultural 

building construction 
for buildings over 800 square feet. The Town also found 
that “existing state regulations on Concentrated Animal 
Feeding Operations (CAFOs) and the management of 
waste generated from such operations is limited in its 
review of odor’, and recommended NY adopt “guide- 
lines for odor control and management’.'"° 


Town of Sandy Creek Forced to Rescind 
Moratorium 


In 2001, the town board of Sandy Creek, citing concerns 
about water quality, passed a moratorium on the spread- 
ing of liquid manure in its agricultural district. The town 
rescinded the moratorium after the DAM issued a 30-day 
ultimatum stating that the moratorium appears to “unrea- 
sonably restrict farm operations.” However, DAM direc- 
tor, Kim T. Blot, in a letter to the village, stated that a 
“local law could require all CAFOs to submit copies of 
their permit application and permit to the locality; make 
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permit information available for inspection; and keep the 


locality updated on changes in the permit status.”!"! 


Town of Springport Passes Drinking Water 
Protection Law 


In 2003, the town of Springport in Cayuga County con- 
sidered a wellhead protection ordinance requiring CAFO 
operators to notify the town before using or constructing 
industrial agriculture facilities, to provide detailed maps 
of present and future development, and to allow the town 
the right to inspect CAFOs.'” The law was created in 
response to groundwater contamination and its suspected 
cause, CAFOs in the Springport area.'” The ordinance, 
drafted by the New York Rural Water Association, came 
under fire from the New York Farm Bureau, which 
claimed that the ordinance violated the New York Right 
to Farm Law.'” Springport sent the proposed law to the 
NY Department of Agriculture and Markets for review. 
The DAM found the law was not in violation of the 
Right to Farm law and provided some suggestions to 
change the law. The law was passed in 2003, and since 
then the Springport Town Supervisor feels CAFO own- 


ers have acted more responsibly.'’° 


Conclusion 


New York State’s Right to Farm Law has undermined 
New York’s tradition of home rule in villages and towns 
across the state, while promoting the expansion of unsus- 
tainable industrial farms. Local town boards are acting as 
representatives of their citizens in attempting to pass laws 
that protect their communities from health and environ- 
mental degradation. New York’s Right to Farm Law needs 
to be reformed in order to promote more sustainable 
forms of agriculture and to grant municipalities the right 
to pass laws to protect the health of their citizens and to 
protect their air, water, and soil from pollution. 
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YORK DEPARTMENT OF 


ENVIRONMENTAL CONSERVATION 


In recent years, DEC has received hundreds of com- 
plaints from farmers, community members, and policy- 
makers documenting significant environmental health 
problems at industrial farm operations in NY. Citizens’ 
Environmental Coalition has reviewed copies of hun- 
dreds of complaints that documented air pollution and 
odor concerns, water pollution, health problems, and 
other issues related to CAFOs. The CEC found: 

@ Instances when the DEC failed to investigate com- 
plaints. For example, on August 18, 1997 a person 
complained of a “sickening odor from spreading 
of manure” at a Seneca County farm. The “follow 
up” undertaken by the DEC was to give the com- 
plainant the phone number for a dispute settlement 
agency. They informed the complainant the DEC 
“had no jurisdictional control over manure 
spreading practices.’”!’® 

@ Instances when the DEC investigated complaints and 
failed to remedy the problems. For example, on July 
28, 1997, a person expressed concerns over “odor 
and flies from excessive spreading of dairy 
manure...people in [the] neighborhood are having 
breathing, stomach problems and are concerned 
about well contamination.” The DEC conducted a 
site visit, and notified the complainant, “DEC could 
not provide oversight for manure application 
operations”’.'”” 

Complaints expressing concern over water pollution. 
In October of 1999, a person complained that runoff 
from a CAFO was polluting a tributary to the 
Hudson River. Samples collected by the com- 
plainant documented significant levels of fecal col- 


iform bacteria, which was likely due to manure 
runoff from the CAFO, according to the DEC. 
Despite this documentation, the DEC did not engage 
in an enforcement action.'"* 

@ Few of the complaints led to DEC investigations 
resulting in fines and/or enforcement. However in 
one instance, in August of 2000 the DEC did investi- 
gate a complaint that there was “black and odor- 
ous... sewage in the stream” near a CAFO. Upon 
investigating, the DEC documented the stream in 
question “was dark brown to black in color, cloudy 
and odorous” due to several thousand gallons of liq- 
uid manure spilled on August 4, 2000 from a storage 
pit." Approximately 210,000 gallons of liquid 
manure were discharged from the manure storage 
pit, and continued to flow into the stream as long as 
August 15, 2000, violating numerous environmental 
laws.’ The CAFO was fined $21,000 of which all 
but $1,000 was suspended, in exchange for making 
several improvements to the industrial facility.’ 


Conclusion 


These complaints document a systematic failure of the 
DEC to properly regulate factory farm pollution, making 
NY communities vulnerable to becoming victims of the 
more unscrupulous CAFO operators. The complaint 
review seems to indicate that the DEC lacks the political 
will and staff to properly oversee and respond to con- 
cerns raised by rural communities impacted by factory 
farms. Unfortunately, such a lax regulatory climate may 
help attract even larger CAFOs to NY resulting in more 
water, air, and soil contamination. 


PROFILE 


FAMILY STRUGGLES WITH LARGE DAIRY CAFO NEAR 
LAKE ONTARIO 





Liquid Manure Spread on Fields and Stored in 
Open Lagoons 


The Minnicks live near one of the largest CAFOs in 
Niagara County, a dairy CAFO owned by Flevie 
Danielewicz. The Danielewicz Farm received over $1.4 
million in federal subsidies between 1995 and 2003, 
making the facility the fourth largest recipient of USDA 
subsidies in New York during that time period.'” John 
and Kathleen are very concerned about health problems 
they may face from cow manure pollutants regularly 
sprayed and spread nearby. “In one instance, 7,000 gal- 
lons of manure was dumped near a neighbor’s swimming 
pool,” said John Minnick. The manure is stored in and 
pumped out of two open lagoons, spread and sprayed on 
open fields through a sprinkler system and three 6,000- 
gallon tankers. “Last year he dumped for eight months 
behind my house with liquid tankers or used his spray 
system. There are two spouts that are off the back and 
they can dump about 6,000 gallons in three and a half to 
five minutes,” noted John Minnick. 


With the spreading of manure come hoards of flies. “You 
can’t sit in your backyard without being attacked by 


for most of her life. 


John and Kathleen Minnick moved from South Dakota to 
Ransomville, NY in Niagara County eight years ago to take care of 
Kathleen’s mother. They live in a house less than a mile from a 
3,000 head dairy CAFO. Since then, odors and flies have bombard- 
ed their home, and their quality of life has greatly suffered. John 
grew up in the country on a dairy farm in South Dakota and was no 


stranger to country life. Kathleen lived in Ransomville near farms 
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flies. We wouldn’t have so many flies if there wasn’t so 
much manure. It always gets worse whenever they’re 
dumping and spreading manure. During the whole sum- 
mer the flies are non-stop. There’s so many flies, our 
house is literally covered with spiders. You’re continu- 
ously cleaning your house just to get all the bug juice 
off,’ said John Minnick. 


The Minnicks are concerned about toxic gases such as 
hydrogen sulfide emanating from the manure, which can 
pose serious health risks. “I lost one dog due to skin dis- 
ease. The other dog I have also got the skin disease. The 
Vet thinks it’s due to the farm. They both lost almost all 
of their hair. This happened two years ago. Last year, my 
neighbor dog also lost all of its hair due to the same 
thing,” said John Minnick. 


The Niagara County Department of Health has received 
complaints regarding this particular CAFO as far back 
as 1989.'* After numerous complaints and site visits, the 
Niagara County Department of Health requested the NY 
DAM to issue an opinion on the soundness of practices 
at the CAFO. In an eight page ruling, the Commissioner 





Cayuga Lake. According to the DEC, boating, aesthetics 
and fishing are impaired and water supply, bathing and 
fish propagation are stressed as a result of sediments and 
nutrients particularly in the southern end of the lake. 


of Agriculture and Markets stated that, “land spreading 
of liquid manure from the lagoon during late July and 
early August, 1993 was unsound because it was spread 
during hot, humid weather conditions and it was not 
incorporated into the soil immediately after application. 
It appears that no attempt was made by the landowner to 
abate or reduce odors during the land spreading opera- 
tion conducted in July-August of 1993.” 


Fish Kills & Water Pollution 


The Danielewicz CAFO is less than a mile from Lake 
Ontario’, one of the five Great Lakes that contain 20 per- 
cent of the world’s fresh surface water. In light of recent 
manure spills, neighbors are concerned about how the 
CAFO may impact water quality in Lake Ontario. In 
October 2001, the Daisy Barn Campground, a CAFO 
neighbor, discovered all of the fish in their pond were 
killed by an unknown source.'”’ The DEC, the Niagara 
County Health Department, Town Supervisor Jerry Dean, 
and State Senator George Maziarz investigated. The 
Niagara County Health Department found, “the fish kill 
was directly related to the manure spreading operation and 
runoff from... the Danielewicz farm and their spreading 
operation.” Samples collected by the DEC confirmed the 


presence of higher than expected total coliform and fecal 
coliform levels,’ and elevated levels of ammonia, bio- 
chemical oxygen, nitrates, and phosphorous.'” The DEC 
pursued legal action and threatened an enforcement action 
for a water quality violation.” After months of investiga- 
tions, closed-door meetings, and numerous media articles, 
no enforcement action was taken concerning the fish kill, 
despite the fact that Niagara County Department of 
Health investigators were certain the manure spreading 
was responsible for the incident. 


Impacts on Tourism 

According to John Minnick, the local village has been 
fighting for at least five years to get the farm operators 
to mitigate the CAFOs odors. Village leaders are inter- 
ested in attracting to the area tourists who store their 
boats in the Wilson Harbor. Town officials and some 
business leaders are concerned that odors may negatively 
impact tourism in the area. Patrick Brady, owner of the 
Wilson Boat House Restaurant commented, ““We don’t 


want the image of Stink Town USA.””! 


Improvements Needed 


The Minnicks and their neighbors are banding together 
to form a community organization to encourage the 
Danielewicz farm to be a better neighbor. They under- 


stand life for farmers 
can be tough, but they 
feel improvements can 
and need to be made. “I 
had an auto repair and 
auto body shop in 
Wilson and if I changed 
oil in your car, I had to 
properly dispose of it. 
That’s part of doing 
business and this 
should be the same 
way. I understand that 
it’s an expense. Other 
businesses have to con- 
form to it. We don’t 
want to hurt the guy or 
put him out of business. 
We want him to be a 
considerate neighbor,” 
said John Minnick. 


“The odors here can get 
real bad. At times they 
aren't bad and at other 
times if the wind shifts... 
you can sit in this house 
with the windows closed 
and taste it. You can smell 
the sulfur. If you sit outside 
long, your eyes start to 
water and you have to 
blow your nose. You can 
smell it in your house and it 
gets in your clothes. Even in 
your house you're being 
held captive. You're being 
held captive by the odor,” 
remarked John Minnick. 


NEW YORK CAFO REGULATIONS ARE INADEQUATE TO PROTECT 
RURAL COMMUNITIES’ HEALTH AND ENVIRONMENT 


The DEC developed a “State Pollutant Discharge 
Elimination System (SPDES) General Permit” for 
CAFOs in 1999, based on the Clean Water Act. This per- 
mit was revised in July 2004.'” This permit fails to set 
out clear and enforceable provisions that protect rural 
communities’ health and environment. The DEC’s over- 
sight and enforcement of these permits has been 
extremely lax to date. By the fall of 2004, as many as 20 
percent of medium CAFOs had not completed the 
required Comprehensive Nutrient Management Plans 
(CNMPs) by the June 30, 2004 deadline, yet the DEC 
has taken no enforcement action.'* 


Lack of Meaningful and Enforceable Permit 
Limits to Control Pollutants such as E. coli 
Bacteria 

While the SPDES regulations say CAFOs may not dis- 


charge wastes to the waters of NY, the DEC’s general 
permit fails to require meaningful and enforceable per- 
mit limits for pollutants such as nitrates, ammonia, and 
E. coli bacteria commonly released by industrial farms. 
The central part of the permitting is the development of 
a CNMP, prepared by a certified Agricultural 
Environmental Management (AEM) Planner on behalf 
of CAFO operators. CNMPs list manure disposal plans 
with acres for manure application, and signed easements 
from landowners, the crop manure is to be applied on, 
and agronomically correct rates for the crop to take in 
the nutrients. While these plans are required to be draft- 
ed in order to ensure a facility is operating in compli- 
ance with the federal Clean Water Act, there is absolute- 
ly no state environmental agency review, oversight, or 
required approval of these plans to evaluate whether the 
CNMP will in fact comply with state and federal water 


EPA Factory Farm Pollution Rule Illegal, Says Federal Appeals Court 


The DEC’s regulations are based on 
a Bush administration farm pollution 
rule, which was recently found to 
violate the Clean Water Act by 
allowing CAFOs to apply manure to 
land without federal or state over- 
sight or public input, according to a 
U.S. Court of Appeals ruling. The 
ruling in Waterkeeper Alliance v. 
EPA was the result of a lawsuit filed 
by three conservation groups, which 
charged that the rule shielded facto- 
ry farms from lability for damage 


caused by animal waste pollution. 


The court found that the rule govern- 
ing the issue of CAFO permits was 
in violation of the Clean Water Act 
in that: 


@ The rule failed to require that the 
terms of the nutrient management 
plans be included in the NPDES 
permits and that the permits 
could be issued without meaning- 
ful federal or state review of the 


nutrient management plans—and 
without notifying the public. 


The EPA had failed to require 
factory farms to use the neces- 
sary technological controls to 
reduce bacteria and other 
pathogens from their pollution. 


The rule exempted factory farms 
from meeting water quality stan- 
dards.'* 


Cayuga County. Manure storage lagoon. 


quality regulations. The permitting process is self-regu- 
lation, as a CAFO owner is not required by the state to 
submit the CNMP to the DEC for approval, and the 
CNMP is not available for public inspection. The 
requirements for a permit makes it very difficult for the 
DEC to ensure that a facility is in compliance with 
applicable regulations, as there is no regular air, water, 
or soil monitoring required to ensure a CAFO operator 
is in compliance with the permit. 


Lack of Required Pollution Control Measures 


The SPDES permit fails to spell out clear and enforce- 
able pollution control measures, such as requiring 
manure lagoons to be lined and covered, prohibiting the 
spreading of manure prior to or during a precipitation 
event, prohibiting the spreading of manure on frozen or 
snow-covered ground, setting clear and sufficient set- 
backs between land application areas and water 

bodies, drinking water wells and, and other best 
management practices. 


Lack of Public Access to Permitting 
Documents 


There is minimal public oversight and review of a 
SPDES permit for a CAFO. There is no public comment 





period, public notice, or public hearings required for any 
SPDES permit. Some documents such as the notice of 
intent and annual compliance report may be obtained by 
the public, while the heart of the permit, the CNMP 
plan, is not available to the public through Freedom of 
Information Law requests. The only way a community 
member may obtain a CNMP is by contacting an indus- 
trial farm operator directly. Operators are not required to 
make CNMP information public. Only the DEC can 
show up at a CAFO site and ask to see the CNMP. 


DEC’s Regulations Need to Be Revised 


The DEC’s SPDES permitting regulations fail to protect 
water quality in New York State by allowing industrial 
farms off the hook without clear and enforceable permit 
limits, testing, or required pollution control measures. 
The permitting process appears to fail to meet the guide- 
lines of the Waterkeeper Alliance vs. EPA court deci- 
sion. A more appropriate permitting process would 
require public review of the CAFO CNMP plan and an 
opportunity for community input. In addition, the DEC 
has failed to develop air permits and regulations for 
CAFOs, despite the fact these facilities are known to 
release harmful air pollutants such as hydrogen sulfide 
and ammonia. 


POLICY RECOMMENDATIONS 


The proliferation of industrial factory farms in New York 
State has lead to growing environmental health problems 
in recent years, from pollution of ground and surface 
waters, noxious air pollution, health problems, and 
reduced quality of life for many rural communities. In 
order to protect New York’s rich natural resources and 
the health of millions of New Yorkers, we provide these 
policy recommendations to address increasing environ- 
mental health hazards posed by the expansion of factory 
farms in New York: 


1. Moratorium on Permitting New CAFOs 
There should be an immediate moratorium on per- 
mitting new facilities and /or expanding existing 
facilities until the DEC implements a plan to con- 
form to the rules of the Clean Water Act as decided 
by the February 28", 2005 decision of the Second 
Circuit Court of Appeals. 


2. Reform New York’s Right to Farm Law 


New York’s Right to Farm Law, as currently interpret- 
ed by the Department of Agriculture and Markets, 
prevents local communities from protecting their 
local environment from industrial farms. Legislation 
is urgently needed in New York to reform the Right 
to Farm Law to allow local municipalities to pass 
laws designed at protecting public health and envi- 
ronment. 


3. Increased Public Participation and Right 
to Know 


Increased public participation should be required for 
a DEC SPDES General Permit and the siting and 
expansion of CAFOs. Provisions for increased public 
participation should include: 


1. CAFOs should undergo 60-day public 
comment periods, including well-publicized 
public hearings; 


2. Fact sheets and announcements should be sent 
to the media, neighbors, policymakers, and 
other stakeholders announcing public 
comment periods; and 


3. Documents such as CNMP’s and other relevant 


permitting documents should be readily available 
to the public at local document repositories and 
DEC regional offices. 


. Expansion of Funding and Staffing Levels for 


DEC’s CAFO Program 


Additional funding needs to be appropriated by the 
State Legislature to expand the budget and staffing 
levels for the DEC’s CAFO Program. With over 600 
CAFOs in New York State, additional staffing is 
required to ensure that industrial farms are in compli- 
ance with applicable regulations and are not posing 
significant risks to public health or the environment. 


. Strengthen the SPDES General Permit for CAFOs 


The DEC needs to substantially strengthen the SPDES 
General Permit. The permit should require regular soil, 
air, and water monitoring and reporting, review, and 
public access of CNMPs, setting meaningful and 
enforceable permit limits to control CAFO pollutants 
such as dangerous pathogens, and prohibiting the 
application of manure to land prior to or during precip- 
itation events and to frozen or snow-covered ground. 


. CAFO-Specific Air Regulations 


The DEC should develop air regulations and permits 
for CAFOs, which should include regular on-site and 
ambient air monitoring and reporting, enforceable air 
emissions permit limits, and an enhanced public par- 
ticipation plan for air permitting. 


. Promotion of Sustainable Agriculture Systems 


Subsidies, governmental assistance programs and 
other resources need to be allotted to encourage inno- 
vation in the development of more sustainable farms 
that are profitable for farmers and protective of the 
local environment, rather than continuing to subsidize 
polluting industrial agriculture. Well-managed small 
and medium sized farms are better able to sustain 
healthy rural communities. They manage livestock in 
accordance to what the land can sustain, which 
means that the waste can be reincorporated into the 
soil in quantities that will not run off the farm and 
contaminate groundwater. 


APPENDIX - DEC’S DEFINITION OF CAFOS'* 


Concentrated Animal Feeding Operation (CAFO) 
means an Animal Feeding Operation (AFO) that is 
defined as a Large CAFO or as a Medium CAFO, or 
that is designated by the Department or USEPA 
Regional Administrator as a CAFO. Two or more AFOs 
under common ownership are considered to be a single 
AFO for the purposes of determining the number of ani- 
mals of an operation. Large and Medium CAFOs are 
defined as follows: 


I. Large Concentrated Animal Feeding Operation 
(Large CAFO) means an Animal Feeding Operation 
(AFO) that stables or confines as many as or more 
than the numbers of animals specified in any of the 
following categories: 


sa 


700 Mature Dairy Cows, whether milked or dry 
b. 1,000 Veal Calves 


c. 1,000 Cattle, other than mature dairy cows or veal 
calves (Cattle includes but is not limited to 
heifers, steers, bulls and cow/calf pairs) 


d. 2,500 Swine, each weighing 55 pounds or more 
e. 10,000 Swine, each weighing less than 55 pounds 
f. 500 Horses 

g. 10,000 Sheep or Lambs 

h. 55,000 Turkeys 


i. 30,000 Laying Hens or Broilers, if the AFO uses a 
liquid manure handling system 


j. 125,000 Chickens (other than laying hens), if the 
AFO uses other than a liquid manure handling 
system 


k. 82,000 Laying Hens, if the AFO uses other than a 
liquid manure handling system 


1. 30,000 Ducks, if the AFO uses other than a liquid 
manure handling system 


m. 5,000 Ducks, if the AFO uses a liquid manure 
handling system 


Il. Medium Concentrated Animal Feeding Operation 
(Medium CAFO) means an Animal feeding 
Operation (AFO) that stables or confines the type 
and number of animals that fall within any of the fol- 
lowing ranges: 


a. 200-699 Mature Dairy Cows, whether milked or 
dry 


b. 300-999 Veal Calves 


c. 300-999 Cattle, other than mature dairy cows or 
veal calves (Cattle includes but is not limited to 
heifers, steers, bulls and cow/calf pairs) 


d. 750-2,499 Swine, each weighing 55 pounds or 
more 


e. 3,000-9,999 Swine each weighing less than 55 
pounds 


f. 150-499 Horses 
g. 3,000-9,999 Sheep or Lambs 
h. 16,500-54,999 Turkeys 


i. 9,000-29,999 Laying Hens or Broilers, if the AFO 
uses a liquid manure handing system 


j. 37,500-124,999 Chickens (other than laying 
hens), if the AFO uses other than a liquid manure 
handling system 


k. 25,000-81,999 Laying Hens, if the AFO uses 
other than liquid manure handling systems 


1. 10,000-29,999 Ducks, if the AFO uses other than 
a liquid manure handling system 


m. 1,500-4,999 Ducks, if the AFO uses a liquid 
manure handling system 


and 


(a) pollutants are discharged into waters of the State 
through a man-made ditch, flushing system, or other 
similar man-made device; or (b) pollutants are dis- 
charged directly into waters of the State that originate 
outside of the facility and pass over, across, or through 
the facility or otherwise come into direct contact 

with animals concentrated in the operation. 
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